Neoficialny preklad znenia spravy od EK — DG GROW

Zmena prebiehajlcich zdkaziek verejného obstaravania v kontexte krizy COVID-19!

V stcasnosti bolo poloZzenych niekolko otazok tykajlcich sa potreby upravit siéasné zakazky (t.j. udelenych
zakaziek a takych zakaziek, ktoré v stadiu vykonavania) z dévodu prebiehajucej krizy COVID-19. Faktom je, Ze
dopady tejto krizy na verejné zdkazky mozu mat vyrazné nasledky: hospodarsky subjekt, ktory vykonava
zdkazku, moze Celit komplikdciam pri vykone prac odsuhlasenych v zmluve a poskytovani sluzieb alebo
dodavok, ktoré su predmetom zmluvy. V urditych pripadoch sa méze stat, Zze hospodarsky subjekt nie je
schopny plnit zdkazku (napr. kvéli zastaveniu vyroby alebo prerusenej sieti dodavok alebo mbdze celit
problémom s likviditou kvéli uzavretiu prevadzky).

Toto by mohlo viest k situacidam vSeobecného zlyhania zakaziek, ktoré by vyustovali do sidnych sporov
a vyznamnych ekonomickych a socidlnych désledkov. Toto riziko by postihlo hospodarske subjekty (ktoré by
mohli vyhlasit insolvenciu), ako aj verejnych obstaravatelov (ktori by neobdrzali prace, sluzby a dodavky, ktoré
potrebuju).

V tejto situdcii méZu byt opodstatnené Upravy verejnych zékaziek na zéklade €l. 72 ods. 1 pism. c)? smernice
2014/24/EU (a ekvivalentnych ustanoveni smernic pojednavajlcich o zaddvani koncesii a sektorovych
sluzieb), ato od okamihu, ked si dodrzané podmienky stanovené vtomto ustanoveni. Konkrétne ide
o nasledovné podmienky:

a) potreba upravy bola vyvoland okolnostami, ktoré nemohol obozretny verejny obstardvatel predvidat:
za sUcasnych okolnosti je pomerne zrejmé, Zze prva podmienka by bola naplnend (kriza COVID-19 je
jasne okolnostou, ktord nemohla byt verejnymi obstaravatelmi predvidana);

b) upravou sa nemeni celkovd povaha zdkazky:
tento bod by znamenal, Ze Upravy by nemohli podstatne pozmenit rozmer / objem a povahu
dodavanych priac, sluzieb alebo stavebnych prac (toto by sa vyhodnocovalo na individualnej baze). Je
zrejmé, ze zmeny tykajuce sa podmienok platby, udelovania vynimiek pre hospodarske subjekty
oslobodzujucich od zmluvnych a pravnych sankcii za nesplnenie povinnosti pri plneni zakaziek, ako aj
opodstatnenych predizeni pri oneskoreni plnenia zakazky, sa budu pravdepodobne povaZovat za
opodstatnené Upravy na zaklade ¢l. 72 ods. 1 pism. c);

c) akékolvek zvysenie ceny nie je vyssSie ako 50 % hodnoty pévodnej zdkazky alebo ramcovej dohody. Ak
sa vykond niekolko uprav nasledujucich po sebe, uvedené obmedzenie sa vztahuje na hodnotu kazZdej
upravy. Ucelom takychto uprav nasledujicich po sebe nesmie byt obchddzanie tejto smernice;
je vhodné uviest, Ze absencia zvysenia ceny nebrani aplikacii ¢l. 72 ods. 1 pism. c).

Za sucasnych okolnosti by sa malo predpokladat, Ze Gpravy verejnych zékaziek na zéklade €l. 72 ods. 1 pism. c¢)
mozu byt akceptovatelné, avsak to len v ramci nasledujidceho limitu: Gpravy musia byt opodstatnené do takej
miery, do akej st potrebné na zmiernenie désledkov krizy pri plneni verejnych zakaziek a iba do tejto miery.

1y zdkone o verejnom obstaravani ide o ustanovenie § 18 ods. 1 pism. c) (pozn. UVO)

2\ zdkone o verejnom obstaravani ide o ustanovenie § 18 ods. 1 pism. c) (pozn. UVO)
https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2015/343/#paragraf-18.odsek-1.pismeno-c (pozn. UVO)

3 https://eur-lex.europa.eu/legal-content/SK/TXT/?qid=1585747709695&uri=CELEX:32014L0024 (pozn. UVO)



https://www.slov-lex.sk/pravne-predpisy/SK/ZZ/2015/343/#paragraf-18.odsek-1.pismeno-c
https://eur-lex.europa.eu/legal-content/SK/TXT/?qid=1585747709695&uri=CELEX:32014L0024

Origindlne znenie spravy od EK - DG GROW

Modification of ongoing public procurement contracts in the context of the COVID-19 crisis

A number of questions have been raised related to the need to modify current contracts (i.e. contracts already
awarded and whose execution is ongoing) due to the present COVID-19 crisis. In fact, the consequences of the
crisis on public contracts can be very important: the economic operator holder of the contract may face
difficulties to carry out the works as agreed in the contract and provide the services or supplies subject of the
contract. In certain cases, the economic operator may be unable to execute the contract (e.g. due to
production stop or broken supply-chain or may face liquidity problems because of the lockdown).

This might provoke situations of general contractual defaults with the associated litigation and important
economic and social consequences. The risk would concern both economic operators (who may declare
bankruptcy) and contracting authorities (who will not receive the works, services and supplies that they need).
In this situation, modifications of the public contracts on the grounds of Article 72(1)c) of Directive 2014/24/EU
(and equivalent provisions of the concession contracts and utilities directives) may be justified from the
moment that the conditions established by this provision are respected. More precisely:

a) the need for the modifications result from circumstances which a diligent contracting authority could
not foresee:
in the current circumstances, it is rather clear that the first condition would be met (the COVID-19
crisis being clearly a circumstance that could not be foreseen by contracting authorities);

b) the modifications do not change the overall nature of the contract:
it would mean that the modifications would not change substantively the dimension/volume and the
nature of the works, services or supplies to be provided, (this should be assessed case-by-case). It is
clear that changes relating to the payment conditions, the granting to the economic operators of
exemptions from contractual and legal sanctions for defaults in the contracts execution and justified
extensions of the contractual execution delays are likely to be considered as justified modifications on
the grounds of Article 72(1)c);

c) any increase in price is not higher than 50% of the value of the original contract; where several
successive modifications are made, that limitation applies to the value of each modification; such
consecutive modifications shall not be aimed at circumventing the Directive;
it is worth clarifying that the absence of increase in price does not preclude the application of Article
72(1)c).

In the current circumstances, it should be presumed that modifications of public contracts on the grounds of
Article 72(1) c¢) may be acceptable, however with the following limit: the modifications must be justified to
the extent that they are needed to mitigate the consequences of the crisis in the execution of public contracts
and only to that extent.



